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65. If the Performing Settling Defendants elect to invoke the 

dispute resolution procedures set forth in Section XXI (Dispute 

Resolution), they shall do so no later than 15 days after receipt 

of EPA's notice. In any such proceeding. Performing Settling 

Defendants shall have the burden of demonstrating by a 

preponderance of the evidence that the delay or anticipated delay 

has been or will be caused by a force majeure event, that the 

duration of the delay or the extension sought was or will be 

warranted under the circumstances, that best efforts were 

exercised to avoid and mitigate the effects of the delay, and 

that Performing Settling Defendants complied with the 

requirements of Paragraphs G2 and 63, above. If Performing 

Settling Defendants carry this burden, the delay at issue shall 

be deemed not to be a violation by Performing Settling Defendants 

of the affected obligation of this Consent Decree identified to 
EPA and the Court. 

X*1- DISPUTE RESOT.TTTTOW 

66. unless otherwise expressly provided in this Consent 

Decree, the dispute resolution procedures of this Section shall 

be available and shall be the exclusive mechanism to resolve 

disputes between EPA and Settling Defendants arising-under or 

with respect to this Consent Decree. However, the procedures sec 

forth in this Section shall not apply to actions by the United 

States or the State to enforce obligations of the Settling 
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Defendants that have not been disputed in accordance with this 

Section. 
67. Any dispute which arises under or with respect to this 

Consent Decree shall in the first instance be the subject of 

informal negotiations between the parties to the dispute. The 

period for informal negotiations shall not exceed 20 days from 

the time the dispute arises, unless it is modified by written 

agreement of the parties to the dispute. The dispute shall be 

considered to have arisen when one party sends the other parties 

a written Notice of Dispute. 

68. In the event that the parties cannot resolve a dispute by 

informal negotiations under the preceding Paragraph, then the 

position advanced by EPA, after a reasonable opportunity for 

review and comment by the State, shall be considered binding 

unless, within 10 days after the conclusion of the informal 

negotiation period, Performing Settling Defendants or 

Contributing Settling Defendants invoke the formal dispute 

resolution procedures of this Section by serving on the United 

States and the State a written Statement of Position on the 

matter in dispute, including, but not limited to, any factual 

data, analysis or opinion supporting that position and any 

supporting documentation relied upon by the Performing Settling 

Defendants or Contributing Settling Defendants. The Statement of 

Position shall specify the Performing Settling Defendants' or 

Contributing Settling Defendants' position as to whether formal 
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dispute resolution should proceed under paragraph 71 or 72. 

69. Within fourteen (14) days after receipt of Performing 

Settling Defendants' or Contributing Settling Defendants-

Statement of Position. EPA, after a reasonable opportunity for 

review and comment by the State, will serve on Performing 

Settling Defendants or Contributing Settling Defendants and the 

State its Statement of Position, including, but not limited to, 

any factual data, analysis, or opinion supporting that position 

and ail supporting documentation relied upon by EPA. The State 

may also serve a Statement of Position within the fourteen-day 

time limit set forth above in this Paragraph. EPA's Statement of 

Position shall include a statement as to whether formal dispute 

resolution should proceed under Paragraph 71 or 72. 

70. If there is disagreement between EPA and the Performing 

settling Defendants or the Contributing Settling Defendants as to 

whether dispute resolution should proceed under Paragraph 71 or 

72, the parties to the dispute shall follow the procedures set 

forth in the paragraph determined by EPA to be applicable. 

However, if the Performing Settling Defendants or the 

Contributing Settling Defendants ultimately appeal to the Court 

to resolve the dispute, the Court shall determine which paragraph 

is applicable in accordance with the standards of applicability 

set forth in Paragraphs 71 or 72. 
71_ Formal dispute resolution for disputes pertaining to the 

selection or adequacy of any response action and all other 
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other items requiring approval by acticrs ca>;ar. 
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- • *r.y e-iTii.istvative decision Bade by .-'PA j .:r?=iar.-_ ro 

Paragraph 71.fe. shall be reviewable r.j this C.urc, pro'-iJei thai 
a notice of judicial appea. cr judicial review of the d*;\:sien is 

filed by the Performing Settling Defendants or tnf rontribj* snj 
Settling Defendants witl. the Court and serv*o or- all Part its 

within 10 days ef receipt of SPA'S decision The nor it- of 

judicial appeal shall include a description of the matte*. in 

dispute, the efforts made by the parties tc resolve the 

relief requested, and the schedule,, if any. within which the 

dispute must be resolved to ensure orderly implemerr.ation of this 
Consent Decree. The united seates and the State stay file within 

30 days a response to Performing Settling Defendants' cr the 

Contributing Settling Defendants' notice of judicial apoeal. 

a. In proceedings on any dispute governed by this 

Paragraph, the Per£oza«ing Settling Defendants or the Contributing 
Settling Defendants shall have the burden of oemor.se rat in .7 that 

the decision of the Office of Site Ren«ediatioh and Sestcrstiosi 

Director is arbitrary and capricious cr otherwise not in 

accordance with law. Judicial review of EPA's decision shall be 

on the administrative record cotf-piied pursuant to Paragraph 71 .a. 

75. Formal dispute resolution for disputes that neither 
pertain to the selection cr adequacy of any response action nor 

are otherwise accorded review on the administrative record under 

applicable principles o£ admini5r.ras_ve law, shall he governed by 
this Paragraph. 
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a. Following receipt of Performing Settling Defendants' 

or contributing Settling Defendants' Statement of Position 
submitted pursuant to Paragraph 66, the Director of the Office of 

site Remediation and Restoration. EPA Region I. after a 

reasonable opportunity for review and comment by the State, will 

issue a final decision resolving the dispute. The Office of Sice 

Remediation and Restoration Director's decision shall be binding 

on the Performing Settling Defendants or the Contributing 

Settling Defendants unless, within 10 days of receipt of the 

decision, the Performing Settling Defendants or the Contributing 

Settling Defendants file with the Court and serve on the parties 

a notice of judicial appeal setting forth the matter in dispute, 

the efforts made by the parties to resolve it, the relief 

requested, and the schedule, if any, within which the dispute 

must be resolved to ensure orderly implementation of the Consent 

Decree. The United States may file within 30 days a response to 

Performing Settling Defendants' or Contributing Settling 

Defendants' notice of judicial appeal. 
b. Notwithstanding Paragraph Q of section I 

(Background) of this Consent Decree, judicial review of any 

dispute governed by this Paragraph shall be governed by 

applicable provisions of law. 
73. The invocation of formal dispute resolution procedures 

under this Section shall noc extend, postpone or affect in any 

way any obligation of the Settling Defendants under this Consent 
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Decree not directly in dispute, unless EPA, after a reasonable 

opportunity for review and comment by the State, or the Court 

agrees otherwise. Stipulated penalties with respect to the 

disputed matter shall continue to accrue but payment shall be 

stayed pending resolution of the dispute as provided in Paragraph 

85, 108. Notwithstanding the stay of payment, stipulated 

penalties shall accrue from the first day of noncompliance with 

any applicable provision of this Consent Decree. In the event 

that the Settling Defendants do not prevail on the disputed 

issue, stipulated penalties shall be assessed and paid as 

provided in Section XXII (Stipulated Penalties). 

Disputes solely between the State and Settling 
Defendants. 

Disputes arising under the Consent Decree between the State and 

Settling Defendants shall relate solely to Future Response Costs 

owed to the State and assessment of stipulated penalties by the 

State, and shall be governed in the following manner. The 

procedures for resolving the disputes mentioned in this Paragraph 

shall be the same as provided for in Paragraphs 67-73, except 

that each reference to EPA shall read as a reference to RIDEM, 

each reference to the Director of the Office of Site Remediation 

and Restoration, EPA Region I, shall be read as a reference to 

the Director, RIDEM, each reference to the United States shall be 

read as a reference to the State, and each reference to the 

State's reasonable opportunity for review and comment shall be 
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deleted. 
XXII. STIPULATED PENALTIES 

75. Performing Settling Defendants shall be liable for 

stipulated penalties in the amounts set forth in Paragraphs 76 

and 77 to the United States and the State for failure to comply 

with the requirements Of this Consent Decree specified below, 

unless excused under Section XX (Force Majeure). For all 

noncompliance except those addressed in Paragraph 84 of this 

Section, the United States shall receive 75 percent of stipulated 

penalties received, and the State shall receive 25 percent of 

stipulated penalties received. For all noncompliance addressed 

in Paragraph 84 of this Section, the State shall receive 7S% of 

stipulated penalties received, and the United States shall 

receive 25% of stipulated penalties received. "Compliance" by 

Performing Settling Defendants shall include completion of the 

activities under this Consent Decree or any work plan or other 

plan approved under this Consent Decree identified below in 

accordance with all applicable requirements of law, this Consent 

Decree, the SOW, and any plans or other documents approved by EPA 

pursuant to this Consent Decree and within the specified time 

schedules established by and approved under this Consent Decree. 

76. The following stipulated penalties shall accrue per 

violation per day for any noncompliance with the milestones and 

deliverables required under the following subparts of the SOW: 

v.A. 1. Surface Water and Ground Water Monitoring Plan 

TOTAL P.09 


